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PROHIBITION ON DISCRETIONARYCLAUSES

This advisoryprovidesnoticeto all entitiesandindividualsregulatedby thisDepartmentthatai~
engagedin theissuanceofaccident,healthordisability insurancepoliciesin this State.

Insuranceregulationsprohibit accident,health,anddisability insurancepoliciesissuedin Illinois
from containing provisions reservingdiscretion in the insurer to interpret the terms of the
contract. Section2001.3 of Title 50 to the Illinois Administrative Code(50 Ill. Admin. Code
2001.3)providesasfollows:

Section2001.3DiscretionaryClausesProhibited

No policy, contract,certificate,endorsement,rider application or agreementofferedor
issued in this State, by a health carrier, to provide, deliver, arrangefor, pay for or
reimburseany of the costs of health care servicesor of a disability may contain a
provision purportingto reservediscretionto thehealthcarrierto interpretthetermsofthe
contract,or to providestandardsof interpretationor review thatareinconsistentwith the
lawsof this State.

(Source: Addedat 29 111. Reg. 10172,effectiveJuly 1, 2005)

It hascometo theattentionof theDepartmentthat, with respectto insurancepolicies originally
issuedbefore the July 1, 2005 effective date of the regulation,certain insurerscontinue to
exercisediscretionaryclausesagainsttheirpolicyholders.Typically this is doneunderthetheory
that theregulationhasno retroactiveapplication. Suchconductdoesnot comply with the law in
thatit doesnot properlytakeinto accounttherenewalofthepolicy.

Policiesoffering accident,healthand disability benefitstypically are renewedannually. The
Department’s regulation prohibiting discretionaryclauseswas adopted five years ago next
month. It is thereforeunlikely that thereare any policiesin existencethathavenot beeneither
renewedor issuedsubsequentto theeffectivedateoftheregulation.
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Illinois caselaw requiresthat statutoryprovisionsin effect at thetime of issuanceorrenewalare
incorporatedinto the policy: When an insurancepolicy is issued or renewed,applicable
statutoryprovisionsin effect at thetime aretreatedaspartof the policy. Eipert v. StateFarm
MutualAutomobileInsuranceCompany,189Ill.App.3d 630, 637, 545 N.E.2d497, 501 (1st Dist.

5th Div. 1989). It is clearly the law ofthis Statethat a contractof annuallyrenewableinsurance
forms anew contractat eachrenewalfor thepurposeofincorporatinginto the contractstatutory
provisionsenactedafterthecreationof theoriginal contractrelationship. Thiemev. Union Labor
Life InsuranceCompany,12 Ill.App.2d 110, 115, 138 N.E.2d857, 860 (1st Dist. 2nd Div. 1956).
Correspondingly,whateverversion of the applicablestatutoryprovisions is in force whenthe
policy is issuedor reneweddeterminesany questionsarising underthat policy andis normally
controllingthroughoutthepolicy’s term. Boydv. MadisonMutualInsuranceCo., 146 Ill.App.3d
420, 425, 496 N.E.2d555,558(

5
th Dist. 1986).

This rule of law requiring incorporationof existing statutesinto the policy upon issuanceor
renewal also applies to administrative rules and regulations. Administrative rules and
regulationshave the force and effect of law, and mustbe construedunder the samestandards
which governthe constructionof statutes. People v. ex rel. Madigan v. Illinois Commerce
Commission,231 Ill.2d 370, 380, 899 N.E.2d227, 232 (2008). Similarly, it haslong beenheld
that administrativeruleshavethe forceof statute. Williamsv. New YorkCentral R. Company,
402 Ill. 494, 501, 84 N.E.2d399, 403 (1949). Sinceinsurancepoliciesaredeemedto incorporate
statutoryprovisionsin forcewhenthepolicy is issuedor renewed,andadministrativeruleshave
theforceof statuteand aregovernedby the samestandardsof construction,issuanceorrenewal
of an insurancepolicy also incorporatesinto the policy administrativerules andregulationsin
forceatthetime thepolicy is issuedorrenewed.

Theregulationprohibitingdiscretionaryclausesis accordinglyapplicableto all currentlyissued
and outstandingaccident,health, and disability insurancepoliciesin that all suchpolicies will
haveeitherbeenissuedor renewedsincethe effectivedateof the regulation. Insurerswho do
not comply with the absoluteprohibition on discretionaryclausescontainedin 50 Ill. Admin.
Code2001.3will beheldaccountableandsubjectto regulatoryaction.


